The Valuation for Rating of Vacant Properties
Guidance Note

Current Practice

There are properties (mainly domestic) in the list with the description “closed”
and a zero NAV or CV. Prior to April 2004 this practice had no practical
implications as no rates were payable in respect of vacant property. But
vacant non-domestic properties have been liable for vacant rates as from 1%
April 2004 and Minister Robinson is currently consulting on the introduction of
vacant rates for domestic properties.

A policy review is therefore required.

Legislative Provisions

Article 2.2 “hereditament” means property which is or may become liable to
a rate being a unit of such property which is, or would fall to be shown as a
separate item in the valuation list

Article 37 Properties of the description specified in Schedule 10 shall,
except in so far as are required by virtue of paragraph (2) not to be treated as
hereditaments, be hereditaments for the purpose of this Order

Schedule 10 contains a list of what can be considered to be a hereditament

while Schedule 11 lists various exclusions. For example at Schedule 10 land
is a hereditament but Schedule 11 excludes agricultural land.

Beneficial Occupation

A property which “is or may become liable to a rate” must be a property that is
capable of beneficial occupation — that is a property for which a tenant would
pay a rent. This applies to both domestic and non-domestic properties

A property which is incapable of beneficial occupation would not fall within the
definition of “hereditament” in Article 2 (2). It should not therefore be entered,
or remain as the case may be, in the valuation list.

The exceptions are new or substantially altered properties which may be
subject to the completion notice procedures — instructions have already
issued in relation to such properties

Deletions

Hereditaments currently in the List - both domestic and non domestic, but
which are no longer capable of beneficial occupation should be deleted.



But care needs to be exercised. In the case of Henriques —v- Stephens [VO]
RA/45/2000 the appellant was seeking a nil assessment on unused offices
mainly because of the exceptionally poor repair of the property. The Tribunal
disagreed and noted that:

“Whatever their condition they were clearly capable of some independent use
at the material date, at the least for some limited storage. Thus they were a
hereditament and fall to be entered within the list”

In the case of dwelling houses a property permanently secured awaiting
demolition, or property in poor external repair should be deleted from the List
— but a property which has been temporarily secured should not. Where the
dividing line between the two falls is a matter of valuer judgement but the
examples at Annex A may be helpful.

Note that solicitors have been asked to advise on the application in relation to
domestic property of the assumption in paragraph 12 (1) of Schedule 12 [the
average state of internal repair and fit out provisions]. The advice is that these
provisions should not be a factor when beneficial occupation is being
considered. The assumption in paragraph 12 (1) is applied as part of the
valuation which takes place only after the beneficial occupation test has been
satisfied.

Also note that Paragraph 1 of Part 1 of Schedule 12 to the 77 Rates Order
directs that a hereditament must be valued “in its actual state” i.e. Rebus sic
Stantibus.

The Rebus principle was explored by the Court of Appeal in the case of
Williams [VO] —v- Scottish and Newcastle Retail Ltd [2001]. The case clarified
that the rebus principle allows the prospect of “minor alterations” to be taken
into account. It of course remains open to interpretation as to what is a “minor”
alteration. In “Williams” the court provided the following guidance:

“Mr Holgate [council for the Inland Revenue] criticised the test of ‘minor
alterations’ as being imprecise which indeed it is. But the Lands Tribunal was
in my view right to prefer it to drawing a line at a suggested distinction
between structural and non-structural alterations, which would be even less
satisfactory. On the Lands Tribunal formulation both limbs do raise issues of
fact and degree which will in the first place be matters for negotiation between
the valuation officer and the ratepayer’s surveyor. If the valuation officer and
the surveyor cannot agree, they will be issues of secondary fact for the
appropriate tribunal”.

Each case will have to be considered on its own merits, but in the light of
“Williams” and the explanation that “rebus” permits minor alterations the mere
boarding-up or bricking-up of external doors and windows should not lead to a
conclusion that a house is incapable of beneficial occupation as, all things
being equal, the reversal of such an action should not amount to more than
“minor alterations”. This matter may, however, be tested eventually in the



Tribunals. Most NIHE property which has been temporarily secured by
boarding or bricking-up should remain in the List.

Valuation Considerations

Non-Domestic hereditaments — If a property is capable of beneficial
occupation the repair assumption to be made is that it is in its actual state of
repair subject only to the prospect of “minor” alterations.

Poor repair does not of itself lead to a reduction. At revision stage if the
subject is priced similarly to comparables and they are in a similarly poor
condition then no alteration is necessary as the pricings applied already
reflect the repair. This however does not mean that areas of much poorer
condition within the hereditament cannot be addressed separately.

Both these scenarios where dealt with by the Lands Tribunal in Albert Black -
v- Commissioner of Valuation VR/4/1998. In that case the subject property
was part of an old terrace that was showing its age. It had a sloping floor and
evidence of damp. Although used as part of the dry cleaning business the
ground floor of the return block and lean-to extension were in an even worse
condition. The appellant’s expert witness assumed a rent for a property in
good repair from which he deducted, among other things, the amortised cost
of putting the property into that repair. The Tribunal however preferred the
VLA approach of adjusting the existing pricing for those specific areas where
the repair was less good than the comparisons. The basic zone A rate was
unchanged as the main part of the subject was in similar condition to the
comparables adjoining.

The Tribunal cited Schedule 12.1 of the 77 Order as the general basis of
valuation and clarified this for the subject by saying

“the premises are to be valued in their actual state and put to their most
valuable use in that state and, secondly, the hypothetical tenancy is on the
assumption that the cost of repairs are to be met by a tenant who is obliged to
maintain the premises in that actual state, no better nor no worse.”

In the subject case the poorer rearmost areas were valued as stores with
reduced pricings even though used as part of the ‘retail’ area.

In general the vast majority of hereditaments should have a positive valuation
but as with any general rule there can be exceptions. In Hoare [VO] -v- The
National Trust [1997] RA 295 the Lands Tribunal concluded that the Trust
would pay a positive rent for two historic houses. This decision was reversed
by the Court of Appeal [1998] RA 391 which held that a nominal value only
would be appropriate.



Domestic Hereditaments
In the case of domestic properties two repair assumptions have to be made.

0 The exterior or structure of the property is deemed to be in its actual
state of repair — subject only to the minor alterations test as explained
in “Williams”.

o But the assumption also has to be made that the property is in —
o0 An average state of internal repair;
0 An average state of internal fit out;

Having regard to

0 The age of the hereditament
o The character of the hereditament; and
0 The locality

How these assumptions are applied to each case is a matter of judgement
and we may well have to await a decision from the Valuation Tribunal to
obtain “judicial” guidance but taking the case of temporarily secured
properties -if we assume that the work is a minor alteration which can be
ignored and that the property is assumed to be in average state of internal
repair and fit out then there is an argument to be advanced that the fact that it
is secured should not be a factor which is taken into account. Comparison can
be made with occupied properties which are otherwise in the same state and
circumstances — Schedule 12 para 7 (2) and (3).

A particular case in point is NIHE properties which have been temporarily
secured. We have in the past reduced the value of such properties to nil. This
practice should cease and these properties should be valued on the basis of
the assumptions explained above. In most cases this will result in no change
to their capital value.

Even if the above is eventually held by the Tribunal to be wrong in that some
allowance should be made for the “real world effect” that securing a property
would have on market value, it is unlikely that the capital value would be
reduced to nil

Alan Hanna
District Valuer



ANNEX A

61 Main Street Donaghcloney — House closed — No cap ital value
63 Main Street Donaghcloney — House closed — No cap ital value
65 Main Street Donaghcloney — House (dilapidated) —  No capital value

Privately owned property. Poor repair. Has been used to house cattle and
pigs.

Recommend: Delete from the list.

NIHE Property — Parkmore — Craigavon

Property secured but damaged by fire

Recommend: Delete from the list



Aldervale — Craigavon

NIHE flats on three floors
The bottom four in this block — numbers 8 to 11 have been secured

The first and second floors do not appear to have been secured in that
windows have not been blocked.

All of the vacant properties have a capital value of nil e.qg.

8 Aldervale — Prop ID 27705 — Capital value nil
15 Aldervale — Prop ID 27712 — Capital value nil

Recommend — The properties should remain in the list and the capital value
should be amended on the basis that they are capable of beneficial
occupation and are deemed to be in an average state of internal repair and fit
out.



Prop ID 10737 — Union Street Post Office — Lurgan
Primary class — land available for commercial development
This property has been deleted from the list.

The decision in this case appears to be correct — the property does not
appear to be capable of beneficial occupation.



